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TITLE 22 — AGRICULTURE AND HORTICULTURE

CHAPTER 12
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22-1201. Legislative intent. — It is in the bed interest of all the people of the sate of Idaho
that the aburd ant natural resources of ldaho be protect ed, Tully developed, and unifor mily
distributed. The potato industry isone of the ag ricultural industries that contributes to the
economic welfare of the state, Itisthe purpose of this chapter to promote the public health
and welfare of the citizens of the state by providing meansfor the protection, promotion,
study, ressarch, analysis and development of mark els ralating to the growing and promotion of
Idaho potato products and by products,

22-1202. Potato commission created. — There is hereby created and egablished in the
department of salf-governing agencies the "Idaho potato commission™ to be composad of ning
(9] practical potato persons resident citizens of the date of Idaho for a period of three [3) years
priorto their appointment each of whom has had active experience ing rowing, or shipping, or
processrg of polatoes produced inthe & ate of |dako, At least five (5) members of sad
comimission shall be growerswho are actually now erg aged in the production of potatoes, Two
(2] of the members shall be shippers who are actually now eng aged in the shipping of potatoes,
and two (2] of the members shall be processars who are actually now ergagedin the
procesdrg of polatoes. The qualifications for members of said commission as above required
shall continue throug hout ther respective terms of office. Three [3) g rowers shall be naminated
for each grower vacancy that accurs from which the governor shall appoint one (1), Two (2)
grower commisdoners shall be appointed from the digrict known as District Mo, 1, conssting of
the courties of Oneida, Franklin, Bear Lake, Caribou, Bannock, Power, Bing ham, Bonneville,
Teton, Madizon, Jefferson, Fremant, Clark, Butte, Custer, and Lemhi; one (1) g rower
commissioner shall be appointed from the district known as Didrict Mo, 24, considing of the
counties of Twin Falls Jerame, Lincaln, Camas, Elmore, Boise, Valley, and Gooding; ona (1)
grower commissoner shall be appointed from the district known as District Mo, 2B, congsting
of the counties of Cazsia, Minidoka, Blaine, Custer and Lemihi; and one (1) g rower commissoner
shall be appointed from the district known as Didrict Mo, 3, consisting of the counties of
Owyhies, Ada, Caryon, Gem, Payette, Washington, Adams, Idabho, Lewis, Nez Perce, Clearwater,
Latah, Benewah, Shoshone, Kootenai, Bonner, and Boundary. Three (3] shippers shall be
nominated for each shipper vacancy that accurs from which the g overnar shall appoint one (1).
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Shipper commissioners do not necessarily need to be nominated from geographical areas,
Three (3) processors shall be nominated for each processor vacancy that occur s from which the
gover mor shall appoint ona (1), Processor comim issioners do not necessarily need to be
normdnated from geog raphical areas, Nominations must be made thirty (20) days prior to
appointment. All nominations must give equal consderation to all who are eligible for
appointment as defined inthis act. The Idaho potato commission shall hold separate meetings
of the growers, shippers or processors, asthenominationsto be made shall require, in the
various districts, to determine who shall be nominated for appointment. Motice of said
meetings shall be given by publication inone (1) newspaper published in each county of the
district or digtricts in which sald nominations are to be made, and the notice shall be published
I tweo [2) issues of each newspaper, the first to be approximately thirty (30) days and the
second approximatey ten (10) days before said meeting. The notice shall sate the purpose,
time ard place of said meating. All meeting s held for the selection of nomineas shall be hald
priorto March 31 of theyearthe appoimtment or appointments are to be made.

The term of office shall be three (3) years and no commi ssioner shall serve maorethan two
(2] conzecutive terms. The commissioners shall elect a chairman for aterm of one (1) year.

Vacancies shall be filled as tarms axpire. Each of such commissonars shall hold office until
his successor has boen appointed and qualfied. The term of office shall commence on
September 15 of the year of appeintment and expire on September 14 of the last year of the
tarm of office.

& majority of the member s of sid commission shall constitute a quorum for the transaction
of all business and the carrying out of the duties of said commission Before entering on the
dischang e of their duties as member s of said commission, each member dhall take and
subscribe to the oath of office prescribed for state officers.

Each member of the commission shall be compensat ed as provided by section
£9.5059(j), Idaha Code, provided however, that compensation paid to members of the

commission from and after April 1, 1992, shall not be considered salary as defined in section 59-
1302(21), Idaho Code,

22-1203. Executive office. — The executive office of said commission is hereby established in
Ada county.

22-1204. Definitions. — As usad in this act;
1. Theterm "commission” meansthe ldaho potato commission

2. Theterm "person” means individual, partnership, corporation, association, grower
andfor ary other business unit.

3. Theterm "potatoes” means and includes only potatoes sold or intended for human
consumption and grown in the state of Idaho,

4, "Shipment” of potatoes shall be deemed to take place whan the potatoes areloaded
within the state of Idaho, ina car, bulk, truck or other corveyance inwhich the potatoes areto
b transported for sale or otherwise,
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5. Theterm "dealer" means and includes ary person engag ed in the business of buyirg,
receiving, processing, or sellirg potatoesfor profit or remuneration

B, Theterm "shipper” means and includes one who is properdly licensed under federal and
state laws and actively eng sged inthe packing and shipping of potatoes inthe primary channel
of trade ininterdate commer ce, and who ships more than he produces,

7. The term "grower™ means ong who is actively eng aged inthe production of farm
products, primarily potatoes, and who s not eng aged inthe shipping or processirg of potatoes,

8. Potatoes shall be deemed to be delivered into the primary channel of trade when ary
such potatoes are sold or delivered for shipment, or delivered for canning and/or processing
inko by-products.

9, Theterm "hundredweight” means each one hundred (100 ) pound unit or combination of
packagesmaking a hundred (100) pound unit of any shipment of potatoes based on invoice
and/ar bill of ladirg recards,

10, Theterm "processor” meansa person who s actively eng aged inthe processng of
potatoes for human consumption,

11. Theterm "processing” means changing the form of potstoes from the raw or natural
state imto 3 product for human consumption,

12, Theterm "handler” means and includes any person processing potatoes or handling
them inthe primary channel of trade.

13, Thetarm "tax” means an assessment levied on potatoes covered by this act for the sole
purpose of financing, on behalf of the potato industry inldaho, the commisson’s activities in
carrying out the purposes of this act,

221205, Administration and enforcement of act. — The administration of this act shall be
vested in the Idaho potato commission which shall have power to prescribe and enforce
suitable and reasonable rules for the erforcement of the provisions theraof, and shall
administer the taxes levied and imposad by this act, 5aid commission shall have powar to cause
its duly authorzed agent or representative to enter upon the pramises of any grower, dealar
andfor handler of potatoes, and to examine or causeto beexamined by any such agent ar
represantative ary of the fellowing items: ary books, papers, records, ledg ars, purchase
journals, sales journals, electronically ard /or magnetically recorded data, computars and
computer records or memoranda bearing on the amount of taxes pavable or the correct usage
of any Idaho trade or certification mark, and to sacure all other information directly or
indirectly corcerned inthe enforcement of this act,

22-1206. Penalty for tax defaults. — Any handler, dealer or grower who fails to make
collection or file return or to pay any tax within the time required by or pursuant to this act
shall thareby forfelt to the state a penalty of ten per cent (10%) of the amount of tax
determined to be due, a5 provided inthis act, plus one and one-half percert {1 1/2%) of such
amount of tax determined to be due for each month of delay or fraction thereof after the
expiration of the first month after such return was required to be filed or such tax became due;
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but the commission, If satisfied that the delay was excusable, may remit all or any part of such
penalty. Such penalty shall be paid to the Idaho potato commission and disposed of as provided
with respect to moneys derived from the taxes levied and imposad by this act,

22-1207. Powers and duties of commission. — The power s and duties of the commission
shall imclude the following:

1. Toadopt and from time to time alter, rescind, modify and/or amend all proper and
nacessary rules and arders for the exercise of its powers and the performancea of its duties
under this chapter.

2. Tocontract and be contracted with,

3. Toemploy and atits pleasur e discharg e ag erts, personnel, and such other help as it
deem s necassany and to outlnethelr power s and duties and fix their compen sation.,

4. Tomakein the name of the commission such agreaments as may be necassary.

5. Tokeap books records and accourts of all ks doirg 5, which books, records and
accounts shall ba open to inspaction by the state controller at all times.

B Topurchase or authorize the purchase of all office equipment and supplies and to incur
all other reasonable and necessary expenses and oblig ations in connecti on with and required
for the proper carrying out of the provisions of this chapter.

7. Tocooperate with ary local, state or national ang anization or ag ency, whether voluntary
or created by the law of any state, or the United Statesg overnment, eng & ed inwork or activity
similar to thework and activities of the commission, and to enter into contracts and
agreaments with such arganiz ations or & encies for carrying on a joint campaign of research,
education, product protection, promotion and reciprocal enforcement of these abjectives,

B. Toimmstigate and prosacute in thename of the state of Idaho violations of this chapter
or any suit or action for the collection of fees, taxes or penalties as hereinafter provided, or to
protect brands, marks, packages, brand names, trademarks, certification marks or other
irkellectual property rights being promoted orusad by the commission.

9. Tolease, purchase or own the real or personal property deemed necessary inthe
administration of this chapter.

10, To define and describe such grade or grades of potatoesin accordance with the
provisions of this chapler.

11, To define and designate the character of the brands, labels, stercils, or other distinctive
marks under which said potatoos may be promotad in or der to secure the greatest raturnsto
producar 5

12, To devise and require the application of eithier a seal, label, brand, package, or amy
other aitable device that will protect the identity of the original Idaho pack of potatoes as near
tothe final consumer as possble,

Snpasmin r 12, 2008 Pags 4 of 10



13, Whenever and wherever it deems it to be necessary the commission shall useits offices
to prevent ary substitution of other potatoes for Idaho potatoes and to prevent the
misreprasentation, mislabeling or the misbranding of Idaho potatoes at any and all times at any
and all pointswhere they discover the same (s beirg done and to require the disclosure of the
growing area of originupon potato cortainers by all persons doing busness in the state of
Icda b,

14, Torequire all those using any of the ldaho potato trade or certification marks ar
handling or packing potat oesgrown in ldaho, to execute an agreement inthe Torm prescribed
by the commizion Lo enare compliance with the provisions of this chapter.

15, Todevise a suitable system for tracking shipments of Idaho potatoes and Idaho potat o
products to prevent the misrepresertation, mislabeling or the misbranding of Idaho potatoes

16, To prevent the unlicensed use of the |daho potato trade or certification marks
including, but not limited to, the marks "Grown inldaho," "Famous idaho Potatoes" and "ldaho
Potatoes”

17, Tomake, conduct or carry on studies and research in connection with the raising,
production and promotion of potatoes, including study and research dealing with theindustrial
and ather uses of potatoes and their byproducts, and the edension and stabilization of markets
for such commadities to disseminate information with regpect to ach gudy and research asa
part of the commissdaon's promotional activities authorized by this chapter and to assid, aid and
educate growers, dealers and handlers in the raising, production and promotion of potatoes.

18, To require all personswith their principal place of business located inthe sate of (daho
to pay a one hundred dollar {$100) annual license fee for use of any Idaho potato trade or
cartification mark and to require all persons with thair principal place of business located
outsde of the state of Idaho to pay a three hundred dollar (5300) annual license fae for use of
ary Idaho potato trade or certification mark,

For the accomplishment of such ends the commisson is hereby empowered to employ the
necessary personsor contract for the performance of required services; to cooperatewith any
organization of growers inthis o ate, whether orgamized by authority of law or voluntary,
erg aged in carrying on similar activities and to participate jointly with ary such organiz ation, by
contract or otherwise, infinancing such study and resear ch or paying for the employment of
parsons or senvices required or in carrying out projects and programs as herein contemplated,
provided, however, expenditures authorized by the commission for the purposes herein
miertioned shall not exceed an amount equal to twelve and one-half percent (12 1/2%) of the
tax collected on potatoes levied and imposed pursuant to section 23-1211, Idaho Code

Provided, further, that none of the powers specified in subsection [17) of this section shall
be exercised, and no expenditure of revenue as provided in subsection (17) of this section shall
be authorized except upon the affirmative vote of sk (6) or more of the member s of the
COMIMISSion.

19, Thecommission, infurthérance of its duties under this chapter and under its rules,
shall hawve the power to adminiser oaths certify to official acts and to issue subpoenas for the
attendance of witnesses and the production of papers, books, accounts, documents and
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testimony. The commission may, if a witness refusesto attend or testify, or to produce any
paper s required by such subpoenas, report to the district cowrt in and for the county in which
the proceeding is pending, by petition, setting forth that due notice has been given of thetime
and place of attendance of said witnesses, or the production of sald papers, that thewitness
hasbeen properly summoned, and that the witness has failed and refused to attend or produce
the papers required by this subpoena baforethe commission, or has refused to answer
guedions propounded to him inthe course of said proceedings and ask an order of sald court
compelling the witness to attend and testify and produce said papers before the commission.
The court, upon the petition of the commission, shall enter an order directing thewitnessto
appear before the cowrt at a time and placeto befixed by the court in such order, the time to
be mot more than ten (10) day sfrom the date of the order, and then and there shall show cause
whwy he had not attended and testfied or produced sald papers before the commission. A copy
of said order shall be served upon said witness. I it shall appear to the court that said subpoena
was regularly issued by the commission and reg ularly served, the court shall thereupon or cer
that said witness appear before the commission at the time and place fixed in said order, and
testify or produce the required papers. Upon fallure to obey said order, sald witness shall be
dealt with for contempt of court. Provided that in proceadirg s before the commission whera
evidence is sought from witnesses who are not resdents of this state, the commission (s
authorized to obtain subpoenasissued by the clerk of the district court. Subpoenas so

requed ed shall beissued by the clerk of the district court under the seal of the court, shall state
the name of the court and the title of the administrative action, and shall command each
person Lo whom it is directed to attend and give tegtimory at atime and place therein
specified, Subpoenas shall be used only to require attend ance of 2 witness at a deposition or
hearirg. The clerk shall issue a subpoena or a sibpoena for the production of documentary
evidence, sgned and sealed but otherwize in blank, to a party requeding i, who shall Till itin
before service,

22-1208. Commuodity facts and benefits-- Promotion. — The commission s authorized and
directed to disseminate information:

{a) Relating to potatoes and the importance thereof in praserving the public health, the
economy theraof inthe diet of the people and the importance thereof in the nutrition of
children;

ib) Relating to the manner, method and means used and employaed in the prod uction,
transportation, promotion and grading of potatoes and to laws of the state regulatirg and
safeg uarding such production, transportation, promotion and grading:

{c) Relating to the added cost to the producer and dealer in producing and handling
potatoes to meet the high standards impo sad by the state that insure a pure and whol esome
product;

[d) Refating to theeffect upon the public health which would result from a breakdown of
the Idaha potato industry;

(&) Relating to the reasons why producer s and dealers should receive a reasonable return
on their labar and investment;
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(f) Relating to the problem of furnishing the consumer at all times with an abundant supply
of fine quality potatoes at reasonable prices

fg) Relating tofactors of instability peculiar to the vegetable industry in g eneral, and the
potata industry in particular, such asunbalanced production, effect of the weaather, influance of
consumer purchasing power and price relative to the cost of other items of Tood inthe rormal
diet of people, all to the end that an intelligent and increasing consumer demand may be
created;

(h) Relating to the possibilities of increased consumption of Idaho potatoes;

(i} Relating to such other, further and additional information as shall tend to promote
increased consumption of [daho potatoes, as may foster a better underganding and moaore
efficient cooperation between producers, dealers and the consuming pulslic;

(i) Relating to branding, labeling, stencilirg, sealing or packagirg to promote and use daho
potataes and to protect their identity asfar as possible to thefinal consumer,

22-1209. Deposit and disbursement of funds. — (1) Immediately upon receipt, all money s
received by the commisson shall be deposited in one or more separate accounts in the name of
the commission in one or more banks ar trugt companies approved under chapter 27, titha 67,
Idaho Code, as state depositories, The commision shall designate such barks or trust
companies, Al funds so deposited are hereby continuausly appropriated for the purpose of
carrying out the provisions of this chapter.

{2) Funds can bewithdrawn or paid out of such accounts only upon checks or other orders
upan such accounts signed by two (2) officers designated by the commisson,

(3) The right isreserved to the state of Idaho to audit the funds of the commisson at amy
time.

(4) Onor before January 15 of each year, the commissdan shall filewith the senate
agricultural affairs committes, the house agricultural affairs committes, the legislative services
office, the state controller, and the division of financial management, a report showirg the
annual income and expenses by standard classification of the commission during the preceding
fiscal year. The report shall also include an estimate of income to the commission for the
current ard reext fiscalyear and a projection of anticipated expenses by categ ary for the current
and next fiscal vear. From and after January 15, 1989, the report shall also include a
recanciliation between the estimated income and expenses projected and the actual income
and expensas of the praceding fiscal year,

(5) Al money s received or expended by the commission shall be audited annually by a
cartified public accountant designated by the commission, who shall furnish a copy of such
audit to the director of legislative services and to the senate ag ricultural aff airs committoe and
the house agricultural affairs committee, The audit shall be completed within ninety [90) days
following the close of the fiscal year,

(8) The expendiures of the commission are axpressly exempted from the provisions of
sactions 67-2007 and 67-2008, Idaho Code.
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22-1210. Limit on state liability -- Compensation and expenses. — All contractual expenses
incurred by the commission in performing its duties and exercigng its powers shall be without
liability onthe part of the state. All tort obligations aridng out of acts and omissdons of the
commission are binding on the state of Idaho as, and to the extent provided for, in chapter

9, titke 6, Idaho Coda,

Mo member of the commissdon shall receive any compensation for his services as such
member, except as provided in section 22-1202, Idaho Code, but members and emiployees of
the commission and other persons acting under the direction of the commissan hall,
approved by the commission, be reimbursed for thelr actual and reazonable expenses incurred
in performing their duties under this chapter,

22-1211. Tax levy. — There is hereby levied and imposed a tax of four cents [4C) per
hundredweight on potatoes covered by this chapter, which tax shall be due on or before the
time when such potatoes are first handled in the primary channels of trade and shall be paid at
such time or times as the commission may by rule préscribe, but not later than thefifteanth
day of the month next succeading the month in which such potatoeswere handled inthe
primary channels of trade. The commission is authoriz ed to make appropriate rulesto
implement tha collection of the taxes imposed by this chapter,

In addition to the four cant (4¢) tax herainaboy e provided for, thera is hareby levied and
imposed an additional tax of eleven cents (11C) par hundredweight on patatoes covered by this
chapter: provided however, said additional tax of eleven cants (11C), or ary portion theraof,
shall only be due and collectible upon a determination by at least two-thirds (2/3) of the
cormmission membars that the anticipated expenditur as for the next fiscal yvear following the
yaar inwhich the determination |5 made will exceed the anticipated tax revenues to be
collectad from the sald four cent [4¢€) tax, Upon such a determination, the commiss on shall
collect the additional eleven cent (11€) tax or such portion thereof asis required by such
determination, which shall ba collacted with, and as other taes imp osed by this chaptar,

The person first selling or otherwise delivering potatoes into primary channels of trade shall
be respongble for and make paymant of all taxes imposed by this chapter. If such person s the
dealer or shipper handling potatoes grown by another, he may charge against and recover from
the grower of such potatoes or the person from whom he acquired them sixty percent [B0%) of
the tax.

22-12114. Referendum of continuance of additional tax. — As soon aspossble after July 1,
1972, the commissioner of 3 riculture shall conduct a referendum amorg all eligible growers to
determiing whether or not the additional tax of one cent (1<) shall ba continued. An eligible
grower forthe purpose of the referendum shall be amy grower eng aged inthe growing of five
(5] or more acres of potatoes,

All prowisions relating to the referendum shall be prescribed by and supervizsed by the
commissioner of agriculture.

The commisson shall pay the costs of the refarendurm,
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The results of the referendum shall be dedared by the commissioner of ag riculture, and the
results recorded in the office of the secretary of date.

If a majority of the eligible growers voting, who grow a majaority of the hundredweight of
potataesgrown by thosevetirg inthe referendum, or if twa-thirds (2/3) of the eligible growers
vating in the referendum, are in favor of continuance of the additional tax of one cent (1<), the
additional tax of one cent [1¢) shall be cortinued, but if the resuts of the referendum do ot
show the required majority or majorities, the additional tax of ane cent (1¢) shall be
discortinued immediately upon declaration of the results of the referendum by the
comimissioner of agricultur e If the additional tax of one cent (1C) s discontinued, thetax of two
and one-fourth cents (2 1/4¢) shall continue in full force and effect.

22-1212. Dealers’ records -- Tax returns. — Every dealer, or handler shall keep a complete and
accurate record of all potatoss handled by him in the primary channgl of trade, such record
shall be in such form asthe commission shall by regulation or rule prescribe. Such records shall
be preserved by such dealer or handler for a period of two (2) vears and shall be opento
inspection at any time upon written or oral request or demand by the commission or its duly
authorized agent ar employees, Every dealer ar handler shall at such times asthe commission
miay by rule or reg uation require file with the commission a return under aath on farms to be
prescribed and furnished by the commission, stating the quantity of potatoes handled by such
dealer or handler inthe primary channel of trade durirg the period or periods of time
prescribed by the commission. Such returns shall contain such further information as the
commission may require,

22-1213. Penalty for violations. — [1) Ary person who shall violate or aid in the violation of
ary of the provisions of this chapter, ary rules promulg ated pursuant thereto, or the terms of
ary licensing agreement may be assessed a civil penalty by the commission or its duly
authorized agem of not mare than ane thousand dollars (51,000) for each offense and a civil
penalty of not more than onethouwsand dollars (51,000) for each day of cortinuing violation of
such statute or rule or licensng agreement and shall be lizble for investigatory costs and
attorniey's fees reasonably incurred by the commisson in connection with the vialation,

(2] For purposes of this section, @ach container of potatoes in violation of this chaptar,
rules or any licensing agreement, shall constitute a soparate violation for each day the
contaimer is inviolation theraof,

(3) Procedure, Mo civil penalty may be assessed unlessthe person charged wasgiven notice
and opportunity for 2 hearing pursuant to chapter 52, title 67, Idaho Code. Ifthe cormmisson or
itsagent s unable to collect such civil penalty or if any person fails to pay all or a set portion of
the civil penalty as determined by the commission or its a2emt, it may enforoa its panalty by
action in the appropriate district court, Any person ag aing whom the commission orits agent
has assessed a civil penalty pursuant to this section may, within twenty-eight (28] days of the
final agency action making the assessment, appeal the assessment in accordance with chapter
52, title 67, Idako Code. All penalties collected pursuant to this saction shiall be paid into the
general fund of theldaho potato commission. Nothing contained inthis section shallbe
deemed to preclude the commission from pursuing ary other civil or criminal remedies
available to it as provided by law.
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22-1214, Liberal construction -- Separability. — This act shall be liberally construed, and if ary
part or portion thereof be declared irwalid, or the application ther eof to ary person,
circumistance or thing is declared invalid, the validity of the remainder of this act and/or the
applicability thereof to any person, crcumstance or thing shall not be affected therely, and it is
the intention of the legislature to preserve ary and all parts of said act if possible.

22-1215, Access to records. — All papers, records, correspondence, communications and

proceeding s of the Idaho potato commission shall be subject to disclosure according to chapter
3. title 9, Idaho Code.
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